“Looting to Live,
Stealing To Survive:
The Heinze
Dilemma”

Rabbi Efrem Goldberg
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v } asnenm spoke to Moses, saying: 2 Speak to the Children of Israel and say lo i

them: | am HASHEM, your God. 3 Do not perferm the practice of the land of
Egupt in which you dwelled; and do not perform the practice of the land of |
Canaan to which | bring you, and do not follow their traditions. * Carry out My
laws * and safequard My decrees to [ollow them; | am HASHEM, your God. ® You
shall observe My decrees* and My laws, which man shall cary out and by
which he shall live — | am HASHEM.
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PI¥I 12 DYHW 131 own e 137 ex — R’ Yochanan said in
the name of R’ Shimon ben Yehotzadak: nihya 1m3) umn
7193 mini nv3 — They took a vote on the matter and decided in
the attic of Niszah’s house in Lod: nmnaw mmmy 5 —
Concerning all prohibitions in the Torah, B7x7 Pnix ox
3970 9X1 M2y — the law is that if they tell a person: “Trans.
gress such-and-such a prohibition and you will not be killed, but
if you refuse to do so, we will kill you,” 297 5x) M2y ~ he
should transgress the prohibition and not allow himself to be
killed, @27 nIoypws N1ty 119931 13310 NTIAYN YN — except
for when he is told to engage in idol worship, illicit relations
with an ervah, or murder. A person must give his life rather
than commit any of these three sins.®?*
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1. Lawrence Kohlberg, The Psychology of Moral Development: The Nature and
Validity of Moral Stages, (San Francisco: Harper and Row, 1984), p. 640.

In Europe, a woman was near death from a special
kind of cancer. There was one drug that the doctors
thought might save her. It was a form of radium that
a druggist in the same town had recently discovered.
The drug was expensive to make, but the druggist
was charging ten times what it cost him to make. He
paid $400 for the radium and charged $4000 for a
small dose of the drug. The sick woman’s husband,
Heinz, went to everyone he knew to borrow the
money and to try every legal means, but he could only
get together about $2000, which is half of what it
cost. He asked him to sell it cheaper or let him pay
later. But the druggist said, “No, I discovered the drug
and I'm going to make money from it.”" So, having
tried every legal means, Heinze gets desperate and
considers breaking into the man’s store to steal the
drug for his wife. Should Heinz steal the drug?
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The following case was brought before the Rabbinical court of Tel Aviv.

Two brothers, B. and H., were in Warsaw during the Nazi occupation.
Each one, independently of the other, secreted away a large sum of money, to
remain hidden until after the war. Each one knew of the hiding place of the
other. One day, under pressure from the S.S., H. revealed the hiding place of
his brother in order to save himself. B. is suing H. to restore the total sum
involved, because he could have saved himself by revealing his own hiding
place. Since he did not do so, it is a case of one who saves himself by means of
someone else’s property, and he is therefore liable.

H. admits revealing the hiding place of B. to the S.S.. However, he claims
that they were looking specifically for the money of B., which they knew about
through an informer. They knew nothing of the money of H., and therefore he

is not responsible for B.’s loss.
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The Washington State Court maintained that “economic necessity
has never been accepted as a defense to a criminal charge”? and the
California Appellate held that ““even in such dire circumstances (as

stealing bread to feed starving babies], so far as the particular
defense is concerned, the law itself is powerless to accept the
excuse,”

4. @ ’/\)‘i’b\’ /&ll(ii {)ﬂ’r\a{ Qc{;_) fq.ﬁ 5.0S (2)

(Clonduct which would otherwise constitute an ]
offense is justifiable and not criminal when: ... such
conduct is necessary as an emergency measure to
avoid an imminent public or private injury which is
about to occur by reason of a situation occasioned or
developed through no fault of the actor and which is
of such gravity that, according to ordinary standards
of intelligence and morality, the desirability and
urgency of avoiding such injury clearly outweigh the
injury sought to be prevented by the statute defining
the offense in issue.s
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' AsHEM spoke to Moses, saying: * Speak o the entire assembly of the
Children of Israel and say to themn: You shall be holy, for holy am I, HASHEM,
vour God. *

? Every man: Your mother and father shall you revere and My Sabbaths shall
you observe — [ am HasHeM, your God. “ Do not turn to the idols, and molien
gods shall you not make for yourselves — | am HASHEM, your God.

> When you slaughter a feast peace-offering to HASHEM, you shall slaughter it
to find favor for yourselves. * & On the day of your slaughter shall it be eaten and
on the next day, and whatever remains until the third day shall be bumned in fire.
7 But if it shall be eaten on the third day, it is rejected — it shall not be accepled
® Each of those who eal it will bear his iniquity, for what is sacred to HASHEM has
he desecraled; and that soul will be cut off from its people.
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® When you reap the harvest of your land, you shall not complete your reaping
to the corner of your field, and the gleanings of your harvest you shall not take,
'® You shall not pick the undeveloped twigs of your vineyard; and the fallen fruit
of your vineyard you shall not gather; for the poor and the proselyte shall you
leave them — | am HasHEM, your God.

" You shall not steal, you shall not deny falsely, and you shall not lie to one
another. ' You shall not swear falsely by My Name, thereby desecrating the
Name of your God — | am HASHEM. '3 You shall not cheat your fellow and you
shall not rob; a worker's wage shall not remain with you overnight unti
morming. * ' You shall not curse the deaf, and you shall not place a stumbling
block before the blind;* you shall fear your God — | am HASHEM. i

* You shall not commit a perversion of justice; you shall not favor the poor
and you shall not honor the great; with righteousness shall you judge your
fellow. *

'® You shall not be a gossipmonger among your people, you shall not stand
aside while your fellow’s blood is shed — | am HASHEM. 17 You shall not hate your
brother in your heart; you shall reprove your fellow and do not bear a sin because
of him. ' You shall not take revenge and You shall not bear a grudge against the
members of your people; you shall love your fellow as yourself* — [am HASHEM.

'® You shall observe My decrees: you shall not mate your animal inlo anather
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Seriprure says:$ And Dv;/:: nged, and Suid,- Oh that one would
give me water 1o drink of the sek s¢ Bethlehem, which s by the gate. And
the three mighty men broke lhrwz;f. ,,. st a/’[hg Philistines and drew water

. out of the well of Bethlehem 150 5z; by the gale ctc. Whar was his
diﬁCulty?7—Raba stated thaz 2. ,\:a:hman had satd: His dlﬁicul[y
was regarding concealed arrm ﬁan{aged by fire®—whether the
right ruling was that of R [_izn) or of the Rabbis; ' and they
gave him the solution, what—;m ¢ was. R. Huna, however, sad:
[The problem was this:] Thers wzra there!” stacks of barley which
belonged to Israclites but i, wruch Philistines had hidden them-
selves. and what he asked was whether it was pcrmissible to rescue

oneself through the destructn nfanother's property. 12 Theanswer

they despatched to him was (ienerally sgcakinz\ ic i1s forbidden
to rescue oneself through the destrucrion of snother's property, '}

you however are King and a king may break [through felds

belonging to private persum! to make a way [for his army},
and nobody is entitled to prevent him [from doing sol’
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X707 37 K — Rav Chisda said:  3'x2 137 739 — R’ Meir
holdsthat 13 10 Sxs apw NN o 1Ry oy — if witnesses
were told, “Sign falsely and you will not be killed, but if you
refuse to sign you will 2 killed,”  1pw mnm 5x1 0771 — they
should allow (hemsejves to be killed rather than sign falsely.

Therefore, when they sy that they signed under mortal duress
they incriminate themastves."
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ROMK3 91K Xp 17 on a7 AT 127 — R’ Yehudah and R’ Yose
were traveling on the road. 77w 1277 omba ;mnx — Bulmos
seized R’ Yehudah. xnom% myox my1nb mmsp — He deprived
a shepherd of his bread™ and he ate the bread. % m% px
wn — R’ Yose said to him: 7y nx nnop — “You deprived
the shepherd!" xnpbwy 3 — When they came to the city,
o 1315 omY minx — bulmos seized R’ Yose.  nba wmaax
wy1 — They [the people of the city] surrounded him with jars of
honey and sweets and platters of cooked dishes. 37 mb =nx

g anm — R’ Yehudah said to him, #yma nx nngp ux - “1
deprived the shepherd, n%13 " nx nmep nox) — but you
deprived the entire city!”
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Our Rabbis raught:+ There was once a certain pious person’
who suffered with his heart, and the doctors on being consulted
said that there was no remedy for him unless he sucked warm milk
every morning. A goar was therefore brought to him and fastened
to the legs of the bed, and he sucked from it every morning. After
some days his colleagues came to visit him, but as soon as they
noticed the goat fastened to the legs of the bed they turned back
and said: 'An armed robber¢ is in the house of this man, how
can we come in to [see] him?’ They thereupon sat down and
inquired into his conduct, but they did not find any fault in him
except this sin about the goar. He also at the time of his death
proclaimed: I know that no sin can be imputed to me save
that of the goat, when I transgressed against the words of my

colleagues.’
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x37 mx1 - For Rava said: 1130 0RO MW AT — Ifa
pursuer was pursuing his fellow with intent to kill him, 13wn
mbon nx — and [the pursuer] broke some vessels during the
pursuit, X 53 9w P TR oY I - whether those vessels
were property of the [one being pursued] or the property of any
other person, ™ws — he is exempt from paying for the
breakage. Xpyv 'x3 — What is the reason that he is exempt?
X1 w33 annnn ~ It is because he is liable to pay with his life
(i.e. he may be killed during the pursuit), and this liability exempts
him from any monetary obligation.’

The Gemara quotes another of Rava’s statements about vessels
broken during a pursuit:
qmn Sw 2933 nx “3ww 91 - And if (someone being
pursued] broke the vessels of [the pursuer] "wp — heis
exempt from paying for the breakage. 27X 53 5y - But if he
broke vessels belonging to any other persom, 271 — he is
liable for the damage.

The Gemara explains the reasoning behind these laws:
=1up q117 Yw — If the one being pursued broke the vessels of the
pursuer, if he did so to save himself, he is exempt from payment
wan hy 130 M KT x5y — for [the pursuer’s] money
should not be dealt with as being more precious to him than his
life.t4  anmoix 35w — Butifhe[theone being pursued] broke
the vessels of any other persom, he is liable, jmp2 MYy Swynw
111an — for he saved himself with his fellow's property.i

t;:xn TRV NIRINY TP PRI DIXT DIR VAR .0IXA NwD Pean van
IR DPRY 12 LTI 1Y PRI AR i amwna awyn nana Sy

Saphevind  FYa

A statement by Rava about a rescuer who damaged some
vessels:
oAb g0 MR GIY MWAY 9N = And if one pursuer was
chasing another pursuer to prevent him from committing
murder,® @271 nx 13w — and he broke some vessels in the
process, DIEY3IOVW AT 5w pa q7in bW P2 — whether they
were the property of the other pursuer, of the pursued or of any
other person, ™ws — he is exempt from any liability.

The Gemara explains why he is not liable for breaking the
vessels that belonged to a third party:**
113 12 X1 - And thisis not based on the strict letter of the law,
which would surely hold the rescuer liable for damages. Rather,
he is exempted 12 VIR QDK R DRY — because if you do not
say so and instead hold him liable, Swwpw 01x% 93 95 PR XYM
TN T I DX the result will be that you will never find
a person who is willing to save his fellow from the hand of his
pursuer, because his liability for damage to third parties will
deter him from undertaking the rescue. Therefore, the Rabbis
decreed that a rescuer not be held responsible for any damage that
he causes.
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xun137 A% wan — [The phrase] is needed, in R’ Yochanan's
opinion, for the lesson that was taught in the following Baraisa:
7772 Pa%IR MW oW — TWO PEOPLE WERE TRAVELING ALONG
THE WAY 00 SW \mp 175 11X 7133 — AND ONE OF THEM HAD IN
HIS POSSESSION A FLASE OF WATER.  D'np W MW ax — IF
BOTH DRINK from it, THEY WILL both DIE because there is not
enough water to sustain both of them until they can reach more
water. 21wb yun JIN MK AW OR) — HOWEVER, IF only ONE
OF THEM DRINKS, HE WILL be able to REACH A SETTLEMENT, where
BEN PETURA
PREACHED concerning the above case: 1nm? onw inwwy som
— IT 1S BETTER THAT BOTH SHOULD DRINK AND DIE

more water is available. xqws 13wy

171311 bW Innm3 071 MK — THAN THAT ONE SHOULD WITNESS -
THE DEATH OF HIS FELLOW.® 19 x3'py 1 x3w 7y — Ben |
Petura’s teaching was accepted UNTIL R' AKIVA CAME along AND |

TAUGHT: ¥ Jnx 1), — The Torah states THAT YOUR
BROTHER MAY LIVE WITH YOU.  371'3n nn% ommyp pm — This
implies that YOUR own LIFE TAKES PRECEDENCE OVER YOUR
FELLOW'S LIFE.# Thus, the owner should hold all the water for
himself, to ensure his own survival. R’ Yochanan maintains that
the phrase that your brother may live with you is necessary to

teach R’ Akiva’s point.®!
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Based on these principles, the court decided as follows: There is a
discrepancy of fact between the versions of the two sides. Were the facts as
described by the plaintiff B. to be correct, there would exist a prima facie case
for his claim against his brother, since he claims that it was not specifically his
money which caused the danger. H. chose to deliver his brother’s money of his
own accord.

H., however, denies this version and claims that he was forced to deliver
specifically B.’s money. Since he admits that he saved himself through his
brother’s money, it is proper to require him to take an oath to the truth of his
version. On the other hand, he could have denied the entire story, as there are
no witnesses, and this adds to his credibility.

Therefore, we obligated H. to pay an appropriate share of the amount
secreted away, in place of the oath, taking into account that he did save his life
by means of this money, and also managed to recover his own property at the
end of the war.

The verdict was accepted willingly by both sides.



