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The Gemara discusses another (unrelated) ruling whose ratio-
nale it deems necessary to state:!!
oni an — We learned there! in a Mishnah: wiknpm - -
B’ YEHUDAH SAYS: ™25 10 "Ry 1w Sapen — If one
LEASES'S! AN ANCESTRAL FIELD FROM A GENTILE, 17 }nu) 7ym
— HE MUST first TITHE all the field’s produce AND then GIVE TO
[THE GENTILE] his entire share."”

The Gemara proceeds to analyze R’ Yehudah’s ruling:
T30 — When contemplating this ruling [the scholars] initially
assumed: DX VIR WRR T X0 — What is the meaning of
AN ANCESTRAL FIELD? A field located in the Land of Israel.
oK TP B9 1P Rex) — And why did they call it “an
ancestral field”? apym pny oK Ty — Becauseit is a field
that was originally promised to Abraham, Isaac and Jacob, the
forebears of the Jewish people. =2pp) — And the scholars also
assumed that [R’ Yehudah] held 5x7%? yasa % mp px
nipyp T yponYy — that a gentile does not have ownership in
the Land of Israel to exempt its produce from the tithing
obligations,"¥l 17 7343 Dapnt — and that therefore a share-
cropper is treated in this case like a tenant-farmer," in the
following respect: “3in M — Just as a tepant-farmer, 3
T2y x5 2112y — whether [the leased field] produces the fixed

amount of fruit or whether it does not produce that amount, is
obligated to pay the owner, m% ymu: 1Y W3 - and is
therefore required to tithe the entire crop and then give to [the
owner] his due, 7 tnam y11s 137 — for he is like one who
pays his debt;” 7 i yMe 3 w3 Yapn gr — so, too, 3
sharecropper is to be considered like one who is paying his
debt;2! by “ieyn — therefore, he must tithe the entire
crop and then give to [the owner] his portion.

The scholars’ interpretation of R’ Yehudah’s ruling was based
in part on the assumption that he held that non-Jewish ownership
of land in Eretz Yisrael does not nullify its sanctity, so that its
produce is Biblically subject to all the tithing requirements. The
Gemara now challenges that assumption:
8B 219 X372 31 ™Y "8 — Rav Kahana said to Rav Pappi,
a1 3% A MK — and some say that [Rav Kahana's
question] was posed to Rav Zevid: xyn7 X7 X7% — But
regarding that which was taught in a Baraisa — #hm A
qpiX — R’ YEHUDAH SAYS: 173) Pi¥pn wRiaR My bappn — If
ONE LEASES'Z! AN ANCESTRAL FIELD FROM A FOREIGN OPPRES-
SOR'™ 15 |nin "gyn — HE MUST first TITHE all the field’s
produce AND then GIVE TO [THE OPPRESSOR] his entire share —
P1Y0 KK Xy — why does R Yehudah mention specifically an
oppressor? 81 YD DK 190K — Evenif the gentile landlord is
not an oppressor, but is a rightful purchaser of the field, the

sharecropper should also be required to tithe the entire crop — if
indeed R’ Yehudah maintains that non-Jewish ownership does
not nullify the sanctity of the land!"™ — ? —

The Gemara thus reinterprets R’ Yehudah's ruling in the
Mishnah:
oy Kb — Rather, in trath, R’ Yehudah's ruling in the

(Fp) f= @ B e

Mishnah can be of the opinion that usually ~y7x3 ™23 pip v
"oyn T ypent YX790 — a gentile has ownership in the Land
of Israel to exempt its produce from the tithing obligations. ™!
T 1IN WK VI — even ehu were 0! t
a gentile does not have ownership in Eretz Yisrael to exempt its
produce from the tithing obligations, in which case a tenant-
farmer is Biblically obligated to tithe the entire crop, still an
ordinary sharecropper is not treated like a tenant-farmer, and
therefore is not even Rabbinically required to tithe the entire
crop.® PR AW ot — And what, then, is the meaning of
ANANCESTRALFIELD?  ©hap vniox 1w — It is literally his an-
‘Oﬂtral field, for the Mishnah speaks of where the non-Jew seized
it unlawfully from the sharecropper’s forefathers. xw T
nan .‘,nmp'! ~ And it is only a sharecropper such as he that the
Rabbis penalized, by X33 vy — for they were certain
that since [the field] was dear tohim, =% Yapn % 1¢y0v — he
would accept the added cost of tithing the owner’s porti;m and go
lease it anyway. x5 Kby wrk Yax — However, the Rabbis
did not penalize an ordinary person, for they realized that an
added tithing cost would deter him from leasing the field.
The Gemara asks:
127 IR0 RBYe xXn 57T — But for what reason did the
Rabbis penalize [this one], the sharecropper who leases his
ancestral field? What sin did he commit that makes him deserving
of & penalty?
The Gemara explains:
por 1 mx — R’ Yochanan said: vmanun sy - In
.truth, this sharecropper committed no sin, but the Rabhis
m}posed an extra tithing obligation upon him se that [the field]
will become firmly possessed in his hand.=27
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The Gemara qualifies the Mishnah's teaching that real property
i acquired by means of money:
nm—l:vsﬁd: '\mn&mwsvmx‘aswsﬁ_ti
Mtanghtinmemhnahthatrealpmpertyxsasqunedmzﬂ
muneyaloneon]yforaplweinwhichtbeydonotcusto 5;’5:
&rawup a document for the sale. 2pwi NX PANIRY DIpR3 73K

- However, inaplaeeinwhichitiseustomarythatthe'ydraw
wadocument for thessle, n® xH - onedoesnotacqmrgreal
pmpertyjustbypayingforit; the saledoanottakeeffectm}txlthe
buyer receives the document.™  W™IB X} — However,‘rf [the
buys]sﬁpu]atedthatheretaintherighttoﬁxmhz?the
wquisition with either the money or the document, accordmg to
Hschoice,t? wMB - then he has stipulated, and his stipulation
ivalid even though it is contrary to the prevailing custom.

(loin 0gn (3 Mewacins
Pyt ‘u.n,c";/- For a verse states regarding idol worshipers: X%,
onn — Lo sichaneim.™ The word sicheneim is related to
chaniyah, “a holding.”® Thus, the verse is commanding: X%
Y712 7y oy 1an — You shall not give them (the idol
worshipers) a holding in the land.® This tells us that it is
forbidden to transfer land to idolaters. Plants attached to the
ground are legally viewed as part of the ground; therefore, they
too are included in this prohibition.®

The Gemara questions this source:
wh wam - kY, 'k — But this verse lo sickaneim is
needed for a different teaching.  xyory KR ¥3373 — For thisis
what the Merciful One is saying with this verse: 1ab jan &5
p — You shall not give them (the idol worshipers) verbal
expressions of favor (chein).®

The word sichaneim is related not to ckaniyah, but to chein,
“favor.”®™ The verse teaches that it is forbidden to spesk
favorably of idolaters. Since the verse is needed for this purpose, it
cannot be used to teach a prohibition against transferring land to
idolaters. — ? —

The Gemara answers:
pox ~ If 8o, that the verse comes only to teach a prohibition
against speaking favorably of idolaters, nnnn XY k7P X —
ki the verse say: lo sichuneim. This formulation would most
accurately express a prohibition against chein, favor.?  x%,,'%p
“omh — What, then, is the verse’s intention in employing the lo
sichaneim formulation? 195 nPY YW — We may learn from
this that both teachings are derived from this verse.®!
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What remains today of this spectacular vision? Virtually nothing.
The transition from an agrarian to industrial economy eliminated, for the
vast majority of society, the direct relevance of the forbidden agricultural
activities. Yet, in this area the situation is relatively good; most of us
neither circumvent nor distort the prohibitions. We simply, to our good
fortune, do not encounter them. However, regarding the prohibitions
pertaining to eating and the sacred status of the produce, the situation is
ten times worse.

What options present themselves to those reverently concerned
about the sanctity of shemitta produce and the detailed laws relevant to
it? They can rely on a legal fiction, according to which — woe unto the
ears that hear such a thing — the fields of the entire land, from Lebanon to
Egypt and from the sea to the Jordan River, are sold or leased to a gentile.
I do not intend here to question the halakhic validity of the sale or the
ability of non-Jewish ownership over the land to eliminate the shemitta
status of its produce. Even should we assume the halakhic propriety of
the lenient position in this regard, the phenomenon itself must make us
tremble.

Alternatively, those who feel skeptical about the heter can
purchase produce grown overseas or in Arab fields (if he is prepared to
rely on the ruling of the Bet Yosef, who allows doing so). But how vast a
gap exists between running after gentile greengrocers and paying
exorbitant prices for non-Jewish produce — grumbling over the schiep and
expense while priding oneself on one’s piety — and the ideal of “you may



eat whatever the land during its Shabbat will produce”! Can we find any
commonality between that sense of arrogance and the human submission
and divine greatness that stand at the center of the institution of shemitta?
Of those diligent in their observance of the prohibition of sefichim
(vegetables that grew during shemitta), what percentage go through the
shemitta year with genuine joy, as opposed to those who long, almost
desperately, for relief from its burden?

From a purely halakhic standpoint, the heter mekhira raises two
main problems. The first involves the efficacy of the sale, to what extent
the sale of lands to gentiles is indeed effected. Practically, the sale occurs
both on the general, national level ~ certainly a problematic transaction —
as well as on the private plane, where, although less problematic, the
halakhic validity is likewise far from clear. Even if we accept the
possibility of employing “circumvention” when dealing with the Torah’s
mitzvot, as Rav Kook writes in the introduction to his Shabbat Ha-Aretz,
the question still arises as to whether the circumvention here actually
works and the land in fact leaves Jewish ownership. After assuming the
validity of the sale, the heter mekhira raises yet another halakhic
problem: the ability of a gentile’s acquisition over the land to eliminate
the obligations connected to the land of Israel, particularly that of
shemitta. These two questions are critical, and our evaluation of them
will clearly impact our attitude towards the heter mekhira.

Beyond the strictly halakhic realm, the heter mekhira raises a
problem of a different nature, as well. Virtually no other area exists
where we sense so acutely the fierce tension between the pain of the
Almighty on the one hand, and that of Kenesset Yisrael on the other.
Tosafot (Ketubor 110b) cite the view of Rabbeinu Chayim “that now
there is no mitzva to live in Eretz Yisrael, since there are many mitzvot
concerning the land and many punishments that we cannot properly
observe and understand.” Over the last generation we have earned the
privilege of reinstating Jewish settlement in Eretz Yisrael, and we have
dealt with the mitzvot related to the land with considerable success. Yet
the mitzva of shemitta remains a particularly hard nut to crack. We
cannot put on hold the country’s agriculture for an entire year without
losing all world markets the following year, which would result in the

collapse of Jewish agriculture in the Holy Land. We could, perhaps,
distinguish between the farmer, who cannot let his field lay fallow, and
the consumer, who can conduct himself stringently and not rely on the
heter. Clearly, however, without consumers purchasing their produce,
the farmers and agricultural industry at large will collapse. Moreover,
even if a single individual or limited sector of the population can act
stringently without inflicting irreparable damage to agriculture, such an
option clearly does not live up to the standard articulated by Kant, by
which one must act in a manner in which he wishes others to act. The
interests of Kenesset Yisrael demand the leniency of the sale in order to
prevent a total breakdown of the Zionist agricultural enterprise in Israel.

Concurrent with our concern for the welfare of Kenesset Yisrael,
we sense ever so strongly the pain of the Giver of the Torah. Specifically
the mitzva of shemitta — a mitzva of such critical importance, whose
underlying idealistic depth is so clear and with which it is so easy to
identify — we circumvent, hiding behind a trick of sorts rather than
properly fulfilling it. Another phenomenon adds onto the distress over
the “trick” itself and the halakhic problems involved in the heter. Some
people classify themselves in terms of yirat Shamayim based on their
reliance on, or opposition to, the heter mekhira. Those who choose not to
rely on the heter paint themselves in the eyes of others — and at times
even their own eyes — as God-fearing and meticulous in mitzva
observance. Those who do rely on the heter, from their perspective, are
portrayed as religiously weak. On the other hand, those supporting the
heter view the issue as a sacred battle, as if no real basis for stringency
exists. Thus, the heter mekhira, which should have been the subject of a
legitimate halakhic debate, takes on a factional dimension, and we face a
world of dissension and divisiveness.

At the moment, no solution appears on the horizon capable of
meeting the demands of the entire country, and no shemitta fund exists
that can supply the needs of the entire population. On the other hand, I
do not suggest, Heaven forbid, that we overlook the halakhic obligations,
however onerous they may seem. We understand full well the absolute
responsibility we bear towards even those mitzvot whose rationale is no

longer relevant, as it were. I address here but one point: that we
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